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OPPOSITION TO MOTION TO WAIVE REASONABLE EFFORTS
COMES NOW, CLIENT 1, CLIENT 2, CLIENT 3, CLIENT 4, and CLIENT 5, by and through their attorney, Attorney, Esq., of the Children’s Attorneys Project of Legal Aid Center of Southern Nevada, Inc., and submits this Opposition to the Motion to Waive Reasonable Efforts.

This Opposition is based upon the following Memorandum of Points and Authorities, the papers and pleadings on file herein, the exhibits attached hereto, and such other documentary and oral evidence as may be presented at the hearing.



Dated this ____ day of Month, Year.

By:
_____________________________
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MEMORANDUM OF POINTS AND AUTHORITIES
I. STATEMENT OF FACTS
The present case involves CLIENT 1, CLIENT 2, CLIENT 3, CLIENT 4, and CLIENT 5, respectively ages nine (“9”) years,  seven (“7”) years, six (“6”) years, four (“4”) years, and eleven months old. Mother is mother to all five children. Father 1 is CLIENT 1, CLIENT 2, and CLIENT 3’s father. Father 2 is CLIENT 4 and CLIENT 5’s father. The children currently reside in a foster home but hope to one day reunify with their parents.  
Since Year, there have been several reports made to CPS regarding this family.  All were unsubstantiated except for two, in which Mother and Father 2 participated in services and worked a case plan, and Father 1 served a four year prison sentence.
In the current case, the children were removed from their home on or about Date due to alleged physical abuse and improper supervision. The children were placed in a foster home and were eventually moved to St. Jude’s, where they still remain to this day. Since being placed in foster care, Mother and Father 2 have been very active in working toward reunification. The parents have not only been working their case plans, but they have also been visiting with their children at least once a week.  

In Month Year, Mother and Father 2 completed the Parenting Project. In addition, both parents enrolled in a more intense parenting program, and plan to participate in a physical abuse assessment at Red Rock Counseling and follow any recommendations.  The parents have participated in every Child and Family Team meeting and have been present at all scheduled visits with their children.  There have not been any concerns during visitation, and it is clear that the children are very bonded to their parents.  The children are always happy during visitation and often refuse to leave when it finishes. The children have a strong desire to return home, and will ask both CAP and DFS when they will be able to go home.  
II. 
LEGAL ARGUMENT

A. The Court should require the Department of Family Services (“DFS”) to fulfill their obligation to provide reasonable efforts at reunifying the children with their parents. 

NRS 432B.393 in pertinent part states:
1. Except as otherwise provided in this section, an agency which provides child welfare services shall make reasonable efforts to preserve and reunify the family of a child:

(a) Before the placement of the child in foster care, to prevent or eliminate the need to remove the child from the home; and

(b) To make it possible for the safe return of the child to the home.

2. In determining the reasonable efforts required by subsection 1, the health and safety of the child must be the paramount concern. The agency which provides child welfare services may make reasonable efforts to place the child for adoption or with a legal guardian concurrently with making the reasonable efforts required pursuant to subsection 1. If the court determines that continuation of the reasonable efforts required by subsection 1 is inconsistent with the plan for the permanent placement of the child, the agency which provides child welfare services shall make reasonable efforts to place the child in a timely manner in accordance with that plan and to complete whatever actions are necessary to finalize the permanent placement of the child.

3. An agency which provides child welfare services is not required to make the reasonable efforts required by subsection 1 if the court finds that:

(a) A parent or other person responsible for the child's welfare has:

…

(2) Caused the abuse or neglect of the child, or of another child of the parent or other person responsible for the child's welfare, which resulted in substantial bodily harm to the abused or neglected child;

(3) Caused the abuse or neglect of the child, a sibling of the child or another child in the household, and the abuse or neglect was so extreme or repetitious as to indicate that any plan to return the child to the home would result in an unacceptable risk to the health or welfare of the child; or


…

(d) The child or a sibling of the child was previously removed from the home, adjudicated to have been abused or neglected, returned to the home and subsequently removed from the home as a result of additional abuse or neglect;

The relationship between a parent and a child has long been recognized as a fundamental liberty interest.
 Terminating that interest is “an exercise of awesome power” that cannot be exercised lightly.
 Indeed, the Nevada Supreme Court has characterized the severance of a parent-child relationship as “tantamount to imposition of a civil death penalty.”
  Waiver of reasonable efforts for reunification is an active step toward severing the parent-child relationship. Accordingly, waiver of any reasonable efforts to reunify a child with their parent should be granted in only the most rare and extreme situations. 
The Nevada Legislature and the Nevada Supreme Court have long recognized that the overarching consideration in the placement and/or custody of children is the best interests of the child.
 The Nevada Supreme Court noted that “preservation of the familial relationship is an important consideration in determining what is in the child’s best interest for placement purposes.”
 Thus, the Court’s consideration of the State’s petition under NRS §432B.393 should be tempered by its impact on the children. 
The State’s Motion to Waive Reasonable Efforts focuses specifically on NRS 432B.393(3)(a)(2), 432B.393B(3)(a)(3) and 432B.393(3)(d).

NRS 432B.393(3)(a)(2)- Substantial Bodily Harm. The State argues that Mother, Father 2 and Father 1 perpetrated substantial bodily harm on the minor.  However, in the present case, Father 1 did not have any involvement.  The only allegations were the prior abuse in which Father 1 had already served his sentence.  As to Mother and Father 2, both pled no contest to the current petition and have been actively working toward reunification and completing their case plans.
NRS 432B.393(3)(a)(3)- Extreme or repetitious.  The State argues that this clause applies because of the number of times that the family has been investigated.  However, over the last fifteen years the family has had two substantiations, not including the present case, and the family engaged in services and worked their case plans to be able to reunify.  In the present case, the parents have shown a strong desire, motivation and ability to work toward reunification. They have been actively participating in their case plans, attending CFTs and engaging during their visits with their children. Part of the case plan includes a domestic violence assessment, which the parents plan to complete. Any plan to return the children home would not result in an unacceptable risk to the health or welfare of the children. The plan is to make sure the parents get the correct services so that they are able to provide a safe environment for their children.

NRS 432B.393(3)(d)- Prior removal and return.  Although this family has had their children removed in previous investigations, it is in the best interest of these children to allow the parents to continue to work toward reunification and for the Department to provide reasonable efforts.
Here, CLIENT 1, CLIENT 2, CLIENT 3, CLIENT 4, and CLIENT 5 are deeply bonded with Father 2 and Mother. Severing the children’s ties to Father 2 and Mother would be greatly detrimental to their mental and general well-being.  The children have been devastated by the separation even when there is a possibility of reunification. For example, here, the children are very bonded to their parents and have a difficult time leaving them at the end of visitations.  In addition, the children constantly inquire about when they will be able to return home.
Mother and Father 2 have already begun the process toward reunification. Both parents have completed parenting classes, attended CFT meetings, gone to visitations and taken steps toward counseling. Indeed, both parents have recognized their shortfalls and are working diligently to overcome DFS’ concerns. Case plans are meant to restructure family dynamics and return the children to safe and loving homes. Mother and Father 2 are working toward giving their children such a home. Even the children’s caseworker has noted their enthusiasm in accomplishing DFS’ case-plan objectives.
 One of the reasons to grant a waiver of reasonable efforts is to help speed up the process of the children achieving permanency.  In this case, the children are placed in a group home and not with an adoptive resource. Waiver of reasonable efforts by the Court at this juncture is premature and will only abandon the children to the mercy of the foster care system without the benefit of parental oversight. Thus, it is in the children’s best interest for the Court to deny the State’s Motion to Waive Reasonable Efforts. 

III.
CONCLUSION


A waiver of reasonable efforts should only be granted under extreme circumstances and should not be granted when there is still hope of reunification. The present case involves parents who are extremely motivated to complete their case-plans, and children who would be devastated without a possibility of reunification. While there is no question that Mother and Father 2 have a lot to accomplish given their children’s needs and their own faults, waiver of reasonable efforts is not the solution. CLIENT 1, CLIENT 2, CLIENT 3, CLIENT 4, and CLIENT 5 wish to return home and the parents need help to do what is necessary for reunification. DFS should not be relieved of its 
/ / /

/ / /

/ / /

obligation to provide that help. Thus, for the foregoing reasons, it is respectfully requested that the State’s Motion to Waive Reasonable Efforts be denied. 
Dated this ____ day of Month, Year.
By:
_____________________________
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ____ day of Month, Year, I served the foregoing OPPOSITION TO MOTION TO WAIVE REASONABLE EFFORTS by the Court’s electronic system (EFS E-File & Serve) and/or depositing in the U.S. Mail in a sealed envelope with first-class postage fully prepaid thereon, to the following:





______________________________________
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